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        WORKS-FOR-HIRE
               ¥  EMPLOYEES VS. INDEPENDENT CONTRACTORS
                ¥ CONTRACT MUSTS

Business owners often just assume that they 
own all intellectual property rights (e.g., copyright, 

trademark, etc.) in and to materials created by their 
employees and independent contractors. This 

assumption may be only partially correct.

The law indeed presumes that employers own all 

materials created by their employees  within the 

scope of their employment. The burden to prove 

otherwise is upon each employee.
But the converse is true with respect to 

independent contractors; they are presumed to own 

the intellectual property, despite having been 
engaged to perform services. Therefore, it is very 

important that the commissioning party secure a 
written agreement with the contractor.

The agreement must expressly provide that the 

contractorÕs services are Òworks-made-for-hire,Ó 
pursuant to The Copyright Act of 1976 (ÒActÓ), and 

all materials and other tangible results of those 

services are owned solely by the commissioning 
party. However, if the contract verbiage stops there, 

ownership may nonetheless revert to the contractor 
in some cases.

The Act provides for limited  scenarios wherein 

the work will be legally recognized as a Òwork-made-

for-hire,Ó and those scenarios commonly donÕt 
include the situation at hand. Moreover, this is so 

regardless of contractual language otherwise, unless 
the contract also contains pertinent assignment 

language (e.g., ÒIf for any reason the work is deemed 

to not be a Òwork-made-for-hire,Ó the contractor 
hereby irrevocably assigns the copyright and all 

other intellectual and proprietary rights in and to the 
work to the company for all purposes, in 

perpetuityÓ).

Note that the above is merely an overview. You 
should seek counsel from a qualiÞed attorney of 

your choosing in each instance.
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Laugh
NEIGHBORLY LOVE

 (“THE CHARCOAL CAPER”)

 My wife and I were in our mid-twenties 
when we bought our Þrst home.  It was only a 
small two-bedroom, two-bath place, but it was 
a new construction.  We were giddy over having 
begun to l ive the ÒAmer ican dream.Ó  
Unfortunately, the neighbor behind us was hell-
bent on rudely awakening us from the dream.  
He was the least friendly fellow we had ever 
encountered.  Even if we caught him looking our 
way in a store, heÕd jerk his head back in the 
opposite direction without speaking or waving.  

! To make matters worse, he tended to get 
brave when he had friends over to swim in his 
pool. HeÕd mouth about us loud enough to be 
heard, then, once his company left, heÕd hide 
inside.

! Never one to shy away from a challenge, 
particularly in that stage of my life when the 
testosterone was raging like a swollen river, I 
reciprocated when I had guests over for a 
backyard barbecue.  He and I obnoxiously 
marked our territory like two junkyard dogs.  
There was no doubting that weÕd never become 
Flintstone and Rubble, and that was A-OK with 
me!

" But one day he took the game too far.  I 
was mowing the Þrst lap around my yard when I 
came upon a pile of half-used charcoal and ash.  
I was surprised to Þnd the pile, but not so at the 
location (along the midpoint of the fence that 
Bonehead and I shared).  Still, that he actually 
had the audacity to dump old charcoal in my 
yard . . . unbelievable!

! Without hesitation I turned off the mower 
and began chanting off-color poetry, while 
hurling the charcoal back over our fence one 
piece at a time.  Kerplunk!  Kerplunk! Ð I listened 
intently to ensure each landed in the hairballÕs 
pristine pool water.  ÒThe stuff messes up pools 
much worse than the Johnson grass along my 
side of the fence, pal!Ó  I cracked myself up and 

chuckled the entire time it took me to Þnish 
mowing my oversized backyard.

! When I told my wife what had happened, 
she wasnÕt nearly as amused as I had been.  
She gave me that ÒOh, dear, what have you 
done?Ó look that she was prone to give (still is).  
She, of course, is a woman Ð how could she 
understand that a guyÕs just got to do what heÕs 
got to do?  My best friend would understand, 
though.

! A few weeks later, the best friend (who 
lived several hours away) called to Òcatch up.Ó  I 
told him of the episode, again cracking myself 
up.  Curiously, Brian wasnÕt laughing with me.  
In fact, silence had fallen on the other end of the 
line.

! ÒHello?  Brian, can you hear me?Ó

! ÒRuss, I hate to tell you this, but I am the 
one who poured that charcoal there.Ó

! ÒYeah, right!Ó

! ÒNo, really!Ó

! (Gulp) ÒWhat?  Why would you have done 
that?Ó

! ÒWell, the last time I visited, we were about 
to grill those steaks and you asked me to get 
the Þre started.  But your grill was full from past 
cookouts.  Heck, I didnÕt know what to do with 
the mess, so I dumped it back in the weedy part 
of your yard . . . way back there.  I Þgured you 
would have done the same thing.Ó

! Needless to say, that neighbor and I never 
did become friendly.  But at least he never 
brought up the charcoal caper . . . he didnÕt 
have to.
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 Have you experienced a 
Blue Man Group performance 
live? I have, and I assure you 
that those mimes communicate 
pristinely with one another, as 
well as their audience, despite 
that they utter nary a sound nor 
write, e-mail, fax, sign or send 
Morse code one.  Their eyes 
a n d b o d i e s d o a l l t h e 
talking . . . a ninety-minute 
conversation with hundreds of 
people, yet absolutely no 
misunderstandings.  Mind-
boggling!  
! Granted, the Blue Man 
Group is a professional troupe.  
B u t a f t e r c e n t u r i e s o f 
civilization and technology 
advanced beyond the wildest 
imaginations of even Isaac 
Asimov and Ray Bradbury, one 
would think us non-blues 
would have better skills.  The 
starkest irony lies in what I 
believe to have exacerbated 
t he m i scues Ð t he ve r y 
technology created for the 
p u r p o s e o f b e t t e r 
communication!  To be clear, it 
is not the technology itself, but 
the human MISUSE of the 
gadgetry.  
! The prime vice seems to 
be e-mail, and I have been as 

guilty as the next person.  Far 
too often we instinctively opt to 
converse via the web.  Little 
time and even less effort is 
required.  Could George Carlin 
be right in his view that e-mail 
i s o f t e n u s e d f o r 
communicating with those 
whom we wish to avoid? 
! WhatÕs more, I canÕt 
begin to count the times that 
my intended meaning has been 
m is taken , tw i s ted , even 
enlisted for battle by e-mail 
recipients.  Likewise, IÕve 
ac t i va ted the s i los over 
innocuous notes with which my 
imagination had foolishly run 
away.  
" The problem is that e-
mail conveys roughly 7% of a 
message. Communicat ion 
gurus opine that approximately 
93% of all communication is 
nonverbal. If this  is  true, how 
can we possibly expect to 
effectively converse by pecking 
on plastic keys from one virtual 
perch to another?
" Now, before techies take 
exception, I do subscribe to 
the view that e-mail is  a 
wonderful tool IF used properly 
i n t h e a p p r o p r i a t e 
circumstances.  I merely 

suggest that we tend to 
become e-mail addicts.
! The ÒSENDÓ key is easily 
b r a n d i s h e d , b u t n e a r l y 
impossible to vanish.  I donÕt 
recall a single ÒRECALLÓ that 
has worked for me.  When 
others attempt to recall e-mails 
s e n t t o m e , I g e t T W O 
messages: one that says so 
and so Òwishes to recall the 
subject messageÓ and another, 
which is the subject message 
they unsuccessfully recalled.
! And ÒDELETEÓ does not.  
Sure, it removes the note from 
view and if done diligently 
cannot be brought back in 
sight by the average Joe E. 
Mailer.  But techies can 
resuscitate the message with 
their Top Gun use of certain 
p r o g r a m s .  I n d e e d , 
multimillion-dollar jury verdicts 
have been rendered on the 
reading of previously ÒdeletedÓ 
e-mails.  
! Bottom line: What the 
world needs is a little more 
face-to-face. LetÕs lead the 
effort! 
" By the way, I know a 
place nearby that sells that 
blue grease paint. 
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